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“ATLANTIK CONFIDENCE” revisited 
 
Kairos Shipping Limited and others v Enja & Co LLC and others (the “ATLANTIK CONFIDENCE”) [2016] 
EWHC 2412 (Admlty) 
 
Kairos Shipping Limited and others v Enja & Co LLC and others (the “ATLANTIK CONFIDENCE”) [2014] 
EWCA Civ 217 
 
Engine room fire – Constitution of limitation fund by the provision of a P&I letter of undertaking – 
Breaking of limitation under the Convention on Limitation of Liability for Maritime Claims 1976 (as 
amended). 
 
 
Following the sinking of the 1996 built bulk carrier ATLANTIK CONFIDENCE in March 2013, the 
Admiralty Court was asked to decide whether a guarantee could be used to establish a limitation 
fund in England under the 1976 Limitation Convention (as enacted by the Merchant Shipping Act 
1995), or if the only means of doing so was by way of cash payment into court.   
 
Simon J held, at first instance, that a fund could not be constituted by a P&I Club letter of 
undertaking.  But the Court of Appeal reversed this decision, clarifying uncertainties which had 
arisen from an explanatory note to Part 61 of the Civil Procedure Rules in the ‘White Book’.  
 
Owners subsequently commenced issued further proceedings in the Admiralty Court seeking a 
declaration that they were entitled to limit their liability in respect of claims arising out of the sinking 
pursuant to the provisions of the Limitation Convention 1976.  
 
Cargo insurers opposed the application on the basis that the vessel was, they alleged, intentionally 
sunk on owners’ instructions. 
 
To break limitation, the cargo insurers had to prove on the balance of probabilities that the loss of 
the vessel (i) resulted from a personal act or omission of the owners (ii) committed with intent or 
recklessly with the knowledge that the loss would probably result. 
 
After a detailed examination of the factual evidence, including witness evidence given by the crew, 
Mr Justice Teare concluded that the vessel was deliberately sunk and dismissed the application for a 
limitation decree. 
 
This is an unprecedented judgment and is considered the first occasion on which limitation under 
the 1976 Convention has been broken in 40 years.   

http://www.bailii.org/ew/cases/EWHC/Admlty/2016/2412.html
http://www.bailii.org/ew/cases/EWHC/Admlty/2016/2412.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/217.html
http://www.bailii.org/ew/cases/EWCA/Civ/2014/217.html


 
The Admiralty Court’s judgment re-states the test for breaking limitation and, perhaps more 
significantly, the Court of Appeal’s earlier decision on the security/limitation issue confirmed that a 
limitation fund may be constituted in England & Wales by way of an appropriate guarantee. 
 
For further information about the case or the 1976 Limitation Convention generally, please 
contact Simon Wolsey or Andrew Hawkins. 
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